IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

DENORVAL LEMONT SEAWOOD,

Plaintiff,

\A CASE NO. 20-3271-SAC
(FNU) McBRAYSHAW, et al.,

Defendants.

MEMORANDUM AND ORDER
AND ORDER TO SHOW CAUSE

Plaintiff Denorval Lemont Seawood is hereby required to show good cause, in writing, to
the Honorable Sam A. Crow, United States District Judge, why this action should not be dismissed
due to the deficiencies in Plaintiff’s Complaint that are discussed herein. Plaintiff is also given
the opportunity to file a proper amended complaint to cure the deficiencies.

1. Nature of the Matter before the Court

Plaintiff brings this pro se civil rights complaint under 42 U.S.C. § 1983. Plaintiff is
incarcerated at the Lansing Correctional Facility in Lansing, Kansas (“LCF”). The Court granted
Plaintiff leave to proceed in forma pauperis.

Plaintiff alleges that he has a skin condition that causes his skin to be very dry and itchy.
Plaintiff alleges that Defendant Nurse McBrayshaw, who works for Corizon Health Services,
falsely assessed Plaintiff on May 7, 2020. Plaintiff’s alleges that Defendant Nurse McBrayshaw
wrote an unprofessional comment on the PULHEX—the classification system the KDOC uses to
describe the medical and mental health status of adult offenders. Plaintiff alleges that McBrayshaw
asked Plaintiff to hand her the PULHEX so that she could fix it, and Plaintiff refused stating that

she meant what she said on it. McBrayshaw apparently said it was a joke, to which Plaintiff replied



that it was not funny. Plaintiff alleges that McBrayshaw attempted to manipulate and trick Plaintiff
into giving the PULHEX back so that the evidence against her could be destroyed.!

Plaintiff alleges that he was neglected as a patient. Plaintiff claims medical malpractice,
neglect and cruel and unusual punishment. Plaintiff alleges that months later he was given
petroleum jelly for his skin condition. Plaintiff alleges that Corizon should have terminated Nurse
McBrayshaw, but she still works in the facility under a different company name—Centurion
Health Service.

Plaintiff also alleges that he has not received replies to his grievances. Plaintiff alleges that
he did not receive responses to some of his grievances, and he felt like some of his grievance forms
were returned to him with forged signatures. Plaintiff also alleges that he was denied his six-month
account statement, which he claims denied him court access.

Plaintiff seeks $ 900 million in punitive damages, $ 900 million for pain and suffering, and
$ 900 million for cruel and unusual punishment.

II. Statutory Screening of Prisoner Complaints

The Court is required to screen complaints brought by prisoners seeking relief against a
governmental entity or an officer or an employee of a governmental entity. 28 U.S.C. § 1915A(a).
The Court must dismiss a complaint or portion thereof if a plaintiff has raised claims that are
legally frivolous or malicious, that fail to state a claim upon which relief may be granted, or that
seek monetary relief from a defendant who is immune from such relief. 28 U.S.C. § 1915A(b)(1)—
2).

“To state a claim under § 1983, a plaintiff must allege the violation of a right secured by

the Constitution and laws of the United States, and must show that the alleged deprivation was

! Although it is unclear, Plaintiff’s grievance suggests that the following was written on the PULHEX: “Decrease
showering and purchase lotion from canteen.” (Doc. 1-1, at 3.)
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committed by a person acting under color of state law.” West v. Atkins, 487 U.S. 42, 48
(1988)(citations omitted); Northington v. Jackson, 973 F.2d 1518, 1523 (10th Cir. 1992). A court
liberally construes a pro se complaint and applies “less stringent standards than formal pleadings
drafted by lawyers.” Erickson v. Pardus, 551 U.S. 89, 94 (2007). In addition, the court accepts
all well-pleaded allegations in the complaint as true. Anderson v. Blake, 469 F.3d 910, 913 (10th
Cir. 2006). On the other hand, “when the allegations in a complaint, however true, could not raise
a claim of entitlement to relief,” dismissal is appropriate. Bell Atlantic Corp. v. Twombly, 550
U.S. 544, 558 (2007).

A pro se litigant’s “conclusory allegations without supporting factual averments are
insufficient to state a claim upon which relief can be based.” Hall v. Bellmon, 935 F.2d 1106,
1110 (10th Cir. 1991). “[A] plaintiff’s obligation to provide the ‘grounds’ of his ‘entitle[ment] to
relief” requires more than labels and conclusions, and a formulaic recitation of the elements of a
cause of action.” Twombly, 550 U.S. at 555 (citations omitted). The complaint’s “factual
allegations must be enough to raise a right to relief above the speculative level” and “to state a
claim to relief that is plausible on its face.” Id. at 555, 570.

The Tenth Circuit Court of Appeals has explained “that, to state a claim in federal court, a
complaint must explain what each defendant did to [the pro se plaintiff]; when the defendant did
it; how the defendant’s action harmed [the plaintiff]; and, what specific legal right the plaintiff
believes the defendant violated.” Nasious v. Two Unknown B.I.C.E. Agents, 492 F.3d 1158, 1163
(10th Cir. 2007). The court “will not supply additional factual allegations to round out a plaintiff’s
complaint or construct a legal theory on a plaintiff’s behalf.” Whitney v. New Mexico, 113 F.3d
1170, 1173-74 (10th Cir. 1997) (citation omitted).

The Tenth Circuit has pointed out that the Supreme Court’s decisions in 7wombly and



Erickson gave rise to a new standard of review for § 1915(e)(2)(B)(ii) dismissals. See Kay v.
Bemis, 500 F.3d 1214, 1218 (10th Cir. 2007)(citations omitted); see also Smith v. United States,
561 F.3d 1090, 1098 (10th Cir. 2009). As a result, courts “look to the specific allegations in the
complaint to determine whether they plausibly support a legal claim for relief.” Kay, 500 F.3d at
1218 (citation omitted). Under this new standard, “a plaintiff must ‘nudge his claims across the
line from conceivable to plausible.”” Smith, 561 F.3d at 1098 (citation omitted). “Plausible” in
this context does not mean “likely to be true,” but rather refers “to the scope of the allegations in
a complaint: if they are so general that they encompass a wide swath of conduct, much of it
innocent,” then the plaintiff has not “nudged [his] claims across the line from conceivable to
plausible.” Robbins v. Oklahoma, 519 F.3d 1242, 1247 (10th Cir. 2008) (citing Twombly, 127 S.
Ct. at 1974).

II1I. DISCUSSION

1. Medical Care

The Eighth Amendment guarantees a prisoner the right to be free from cruel and unusual
punishment. “[D]eliberate indifference to serious medical needs of prisoners constitutes the
‘unnecessary and wanton infliction of pain’ . . . proscribed by the Eighth Amendment.” Estelle v.
Gamble, 429 U.S. 97, 104 (1976) (citation omitted).

The “deliberate indifference” standard includes both an objective and a subjective
component. Martinez v. Garden, 430 F.3d 1302, 1304 (10th Cir. 2005) (citation omitted). In the
objective analysis, the deprivation must be “sufficiently serious,” and the inmate must show the
presence of a “serious medical need,” that is “a serious illness or injury.” Estelle, 429 U.S. at 104,
105; Farmer v. Brennan, 511 U.S. 825, 834 (1994), Martinez, 430 F.3d at 1304 (citation omitted).

A serious medical need includes “one that has been diagnosed by a physician as mandating



treatment or one that is so obvious that even a lay person would easily recognize the necessity for
a doctor’s attention.” Martinez, 430 F.3d at 1304 (quoting Sealock v. Colorado, 218 F.3d 1205,
1209 (10th Cir. 2000)).

“The subjective component is met if a prison official knows of and disregards an excessive
risk to inmate health or safety.” Id. (quoting Sealock, 218 F.3d at 1209). In measuring a prison
official’s state of mind, “the official must both be aware of facts from which the inference could
be drawn that a substantial risk of serious harm exists, and he must also draw the inference.” Id.
at 1305 (quoting Riddle v. Mondragon, 83 F.3d 1197, 1204 (10th Cir. 1996)).

A mere difference of opinion between the inmate and prison medical personnel regarding
diagnosis or reasonable treatment does not constitute cruel and unusual punishment. See Estelle,
429 U.S. at 106-07; see also Coppinger v. Townsend, 398 F.2d 392, 394 (10th Cir. 1968)
(prisoner’s right is to medical care—not to type or scope of medical care he desires and difference
of opinion between a physician and a patient does not give rise to a constitutional right or sustain
a claim under § 1983).

Plaintiff’s attached grievance responses suggest that he was seen on May 11, 2020, for his
skin issues, was scheduled for a May 20 appointment, and at that appointment he presented with
no skin issues and was directed to leave after he became abusive with medical staff. (Doc. 1-1, at
3.) The responses also suggest that Plaintiff was seen for a kitchen clearance on June 4, 2020, at
which time the chart record was that he had no skin rash or lesions; and he saw a physician on
May 26, 2020, at which time there was no mention of skin problems. (Doc. 1-1, at 7.) The clinical
reviewer recommended that the healthcare team educate Plaintiff to pat dry rather than rub dry
when he bathes, to consider supplying petroleum to Plaintiff in place of lotion, and to supply

antihistamines to control itching. Id.



Plaintiff’s allegations do not show a complete lack of medical care, but rather show Plaintiff’s
disagreement regarding the proper course of treatment or medication. Plaintiff acknowledges that he was
provided with petroleum jelly for his dry skin. A complaint alleging that plaintiff was not given
plaintiff’s desired medication, but was instead given other medications, “amounts to merely a
disagreement with [the doctor’s] medical judgment concerning the most appropriate treatment.”
Gee v. Pacheco, 627 F.3d 1178, 1192 (10th Cir. 2010) (noting that plaintiff’s allegations indicate
not a lack of medical treatment, but a disagreement with the doctor’s medical judgment in treating
a condition with a certain medication rather than others); Hood v. Prisoner Health Servs., Inc., 180
F. App’x 21, 25 (10th Cir. 2006) (unpublished) (where appropriate non-narcotic medication was
offered as an alternative to the narcotic medication prescribed prior to plaintiff’s incarceration, a
constitutional violation was not established even though plaintiff disagreed with the treatment
decisions made by prison staff); Carter v. Troutt, 175 F. App’x 950 (10th Cir. 2006) (unpublished)
(finding no Eighth Amendment violation by prison doctor who refused to prescribe a certain pain
medication where he prescribed other medications for the inmate who missed follow-up
appointment for treatment and refused to be examined unless he was prescribed the pain
medication he wanted); Ledoux v. Davies, 961 F.2d 1536, 1537 (10th Cir. 1992) (“Plaintift’s belief
that he needed additional medication, other than that prescribed by the treating physician, as well
as his contention that he was denied treatment by a specialist is . . . insufficient to establish a
constitutional violation.”). Plaintiff has failed to show that any defendant was deliberately
indifferent regarding his medical care.

Delay in providing medical care does not violate the Eighth Amendment, unless there has
been deliberate indifference resulting in substantial harm. Olson v. Stotts, 9 F.3d 1475 (10th Cir.
1993). In situations where treatment was delayed rather than denied altogether, the Tenth Circuit

requires a showing that the inmate suffered “substantial harm” as a result of the delay. Sealock v.
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Colorado, 218 F.3d 1205, 1210 (10th Cir. 2000) (citation omitted). “The substantial harm
requirement ‘may be satisfied by lifelong handicap, permanent loss, or considerable pain.”” Mata
v. Saiz, 427 F.3d 745, 751 (10th Cir. 2005) (quoting Garrett v. Stratman, 254 F¥.3d 946, 950 (10th
Cir. 2001)).

Plaintiff has failed to show that any defendant disregarded an excessive risk to his health
or safety or that they were both aware of facts from which the inference could be drawn that a
substantial risk of serious harm existed, and also drew the inference. Plaintiff’s claims suggest, at
most, negligence, and are subject to dismissal.

2. Unprofessional Comments on PULHEX

Plaintiff alleges that Nurse McBrayshaw made unprofessional comments regarding
Plaintiff on the PULHEX system. However, unprofessional comments are just that—
unprofessional—they do not rise to the level of a constitutional violation. The Tenth Circuit has
similarly found that “[m]ere verbal threats or harassment do not rise to the level of a constitutional
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violation unless they create ‘terror of instant and unexpected death.”” Alvarez v. Gonzales, 155 F.
App’x 393, 396 (10th Cir. 2005) (unpublished) (finding no constitutionally protected right where
plaintiff claimed guard antagonized him with sexually inappropriate comment), gquoting
Northington v. Jackson, 973 F.2d 1518, 1524 (10th Cir. 1992). Plaintiff’s claims regarding
unprofessional comments are subject to dismissal.

3. First Amendment — Court Access

Plaintiff claims that staff did not provide him with his financial account statement for his
motion to proceed in forma pauperis, thus denying him court access. It is well-established that a

prison inmate has a constitutional right of access to the courts. However, it is equally well-settled

that in order “[t]o present a viable claim for denial of access to courts, . . . an inmate must allege



and prove prejudice arising from the defendants’ actions.” Peterson v. Shanks, 149 F.3d 1140,
1145 (10th Cir. 1998) (citations omitted); Lewis v. Casey, 518 U.S. 343, 349 (1996) (“The
requirement that an inmate . . . show actual injury derives ultimately from the doctrine of
standing.”).

An inmate may satisfy the actual-injury requirement by demonstrating that the alleged acts
or shortcomings of defendants “hindered his efforts to pursue” a non-frivolous legal claim. Lewis,
518 U.S. at 351-53; see also Burnett v. Jones, 437 F. App’x 736, 744 (10th Cir. 2011) (“To state
a claim for violation of the constitutional right to access the courts, a prisoner ‘must demonstrate
actual injury . . .—that is, that the prisoner was frustrated or impeded in his efforts to pursue a
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nonfrivolous legal claim concerning his conviction or his conditions of confinement.’”) (quoting
Gee v. Pacheco, 627 F.3d 1178, 1191 (10th Cir. 2010)).

The Supreme Court plainly held in Lewis that “the injury requirement is not satisfied by
just any type of frustrated legal claim.” Lewis, 518 at 354. Rather, the injury occurs only when
prisoners are prevented from attacking “their sentences, directly or collaterally” or challenging
“the conditions of their confinement.” Id. at 355. “Impairment of any other litigating capacity is
simply one of the incidental (and perfectly constitutional) consequences of conviction and
incarceration.” Id. (emphasis in original); see also Carper v. DeLand, 54 F.3d 613, 617 (10th Cir.
1995) (“[ A]ln inmate’s right of access does not require the state to supply legal assistance beyond
the preparation of initial pleadings in a civil rights action regarding current confinement or a
petition for a writ of habeas corpus.”) (citations omitted).

Plaintiff has not alleged that staff prevented him from accessing the courts or caused him

actual injury. The claim is not plausible, particularly since he was able to file this action in federal

district court and he submitted a motion for leave to proceed in forma pauperis which included a



six-month account statement. (Doc. 2—1.) The Court granted Plaintiff’s motion for leave to
proceed in forma pauperis. (Doc. 3.) Plaintiff’s claim is subject to dismissal.

4. Grievance Procedures/Responses

Plaintiff acknowledges that a grievance procedure is in place and that he used it. In fact,
Plaintiff attaches multiple grievances and responses to his Complaint. Plaintiff’s claims relate to
his dissatisfaction with responses to his grievances. The Tenth Circuit has held several times that
there is no constitutional right to an administrative grievance system. Gray v. GEO Group, Inc.,
No. 17-6135, 2018 WL 1181098, at *6 (10th Cir. March 6, 2018) (citations omitted); Von Hallcy
v. Clements, 519 F. App’x 521, 523-24 (10th Cir. 2013); Boyd v. Werholtz, 443 F. App’x 331, 332
(10th Cir. 2011); see also Watson v. Evans, Case No. 13—cv—3035-EFM, 2014 WL 7246800, at
*7 (D. Kan. Dec. 17, 2014) (failure to answer grievances does not violate constitutional rights or
prove injury necessary to claim denial of access to courts); Strope v. Pettis, No. 03—3383-JAR,
2004 WL 2713084, at *7 (D. Kan. Nov. 23, 2004) (alleged failure to investigate grievances does
not amount to a constitutional violation); Baltoski v. Pretorius, 291 F. Supp. 2d 807, 811 (N.D.
Ind. 2003) (finding that “[t]he right to petition the government for redress of grievances . . . does
not guarantee a favorable response, or indeed any response, from state officials”). Plaintiff’s
claims regarding the grievance process and the failure to properly respond to grievances are subject
to dismissal for failure to state a claim.
IV. Response and/or Amended Complaint Required

Plaintiff is required to show good cause why his Complaint should not be dismissed for the
reasons stated herein. Plaintiffis also given the opportunity to file a complete and proper amended

complaint upon court-approved forms that cures all the deficiencies discussed herein.?> Plaintiff is

2 To add claims, significant factual allegations, or change defendants, a plaintiff must submit a complete amended
complaint. See Fed. R. Civ. P. 15. An amended complaint is not simply an addendum to the original complaint, and
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given time to file a complete and proper amended complaint in which he (1) raises only properly
joined claims and defendants; (2) alleges sufficient facts to state a claim for a federal constitutional
violation and show a cause of action in federal court; and (3) alleges sufficient facts to show
personal participation by each named defendant.

If Plaintiff does not file an amended complaint within the prescribed time that cures all the
deficiencies discussed herein, this matter will be decided based upon the current deficient
Complaint and may be dismissed without further notice.

IT IS THEREFORE ORDERED BY THE COURT that Plaintiff is granted until
April 2, 2021, in which to show good cause, in writing, to the Honorable Sam A. Crow, United
States District Judge, why Plaintiff’s Complaint should not be dismissed for the reasons stated
herein.

IT IS FURTHER ORDERED that Plaintiff is also granted until April 2, 2021, in which
to file a complete and proper amended complaint to cure all the deficiencies discussed herein.

The clerk is directed to send § 1983 forms and instructions to Plaintiff.

IT IS SO ORDERED.

Dated March 9, 2021, in Topeka, Kansas.

S/ Sam A. Crow

SAM A. CROW
SENIOR U. S. DISTRICT JUDGE

instead completely supersedes it. Therefore, any claims or allegations not included in the amended complaint are no
longer before the court. It follows that a plaintiff may not simply refer to an earlier pleading, and the amended
complaint must contain all allegations and claims that a plaintiff intends to pursue in the action, including those to be
retained from the original complaint. Plaintiff must write the number of this case (20-3271-SAC) at the top of the
first page of his amended complaint and he must name every defendant in the caption of the amended complaint. See
Fed. R. Civ. P. 10(a). Plaintiff should also refer to each defendant again in the body of the amended complaint, where
he must allege facts describing the unconstitutional acts taken by each defendant including dates, locations, and
circumstances. Plaintiff must allege sufficient additional facts to show a federal constitutional violation.
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